00]SrFISOA.TIDD I'llOPERTY. 



SPEECH 

OK 

HON. L. D. M. SJ\iJiAT, 

DELIVERED IN THE HOUSE OF REPKESENTATIVES, 

FIRST SESSION, THIRTV-KIGHTII CONGUKSS, 
Jani-auy 20, 18G'l. 

"I 

-4««M« 

The House having uiidor consideration a Joint Rosolutiou repealing a Joint Kesolution 
explanatory of " An act to suppress insurrection, to punisli treason and rebellion, to seiv.o 
and confiscate the property of rebels, and for other purposes"— 

Mr. SWEAT said : 

Mr. Speaker ; Radicalism iu these fuvcrcd days of war, upon matters of legisla- 
tion, is progressing with such unprecedented and fearful strides that one can 
hardly be excused for allowing himself to be astonished whenever any measure, 
ho"wevcr monstrous or extreme, is proposed for consideration before a deliberative 
assembly like this ; but, sir, I must confess that when the measure now before the 
House was introduced by the gentleman from Iowa (Mr, Wilsox) I was astonished, 
and I was still more surprised to see the attempts to stille, or, at all events, to 
abridge the discussion upon it, Avhen he announced tiiat he should put it upon its 
passage under a call for the previous question. I think it is not too much for mo 
to say that his courtesy in fmally consenting that this measure should remain open 
for discussion for two days miglit have been slightly stimulated by the intimation 
of the gentleman from Pennsylvania (Mr. Stfa'KNs) on his side of the Uouse, wiio 
told him that if he expected his resolution to pass without amendment he would 
find himself wofuUy mistaken. T hold that upon tlii.-5 question, and upon all other 
(luestinus affecting the rights of the citizen under the Constitution, we ought to 
have deliberative, free, calm, and full discussion, so th.at when we come to record 
our votes we may do it intelligently, or, at all events, that Ave may do it after 
sufficient time has been granted, to na for the honest exercise of our judgments. 
This is all wo ask of gentlemen upon the other side of the House, but this wc do 
demand as onr right, and as tlio right of the constiluoncios v.iiich wc reproscul 
on this floor. 

Rut when I reflect upon the hcenes before tis—tho resistless whirl of events, so 
full of suffering and anguish ; when the jjublic mind is so shaken with doubts and 
fears, with frenzied thought and hurried action, it seems as if all mere human 
utterance or expression of opinion were vain and idle — so utterly weak and impo- 
tent as to make it but a mockery for any man to raise his voice of warning or 
"counsel in favor of v.-ise, prudent, and just action. This feeling pervades a much 
larger portion of our people than would at first appear, and an honest desire not to 
do or say anything which might be tortured into opposition to an earnest prosecu-' 
tion and speedy and just tcrmiuation of the war, the most terrible of all earth's 
tragedies, closes the mouth of many of our most loyal citizens. Fear of miscon- 
struction, and therefore fear of harm to the great cause, has made silence the rule 
and not the exception, not only with many auiong the masses of the people, ljut 
also with gentlemen on this floor. They consider silence a virtue. 

But, sir, when the republic is writhing under the blows given her by the rebels 
in arms and by traitors v.-ho are skulking o\-cr the land, North as well as South, 



ftnd when, in riddilion to this, the* doctrinaires und ihoorists of the day, bom ol' 
revolution, und wliosc niUurul denienls are carnagL', liutrcd, und revenge, are 
tiirnsting forward their poisonous ideas, wliicli. if carried out. would be sure to 
leiive our country in anarehv and confusion, even after the success of ouriinns, 
whicli stu.'eeti.-5 is as sure as God's jud^nuenl ; when lh(.'se things, I say, are before 
UH, silence and inaction are. in niy jud;2;nient, no lon;j:er virtues. They are crimes 
for which I, at least, feel answerable before '.Jod and man. Tlie time'hiis come, 
and is pressin;^ on us witii all its awful wei|j:ht, when honest thought, honest 
action and discussion, honest and prudent legislation especially, arc demanded in 
the great name of conslitutiouiil liberty at the hands of every man connected with 
tlie administration of this (Government. l^tiven by the thunderl)olt and .scattered 
by the storm" as it is, the wreck of our republic is still worthy of every effort to 
save, for in it still lives tlie germ of the people's rights and the true spirit of liberty, 
from which in the future may be reared the fabric of the nation's salvation. With 
reference, therefore, to what may be saved by ])rudent legislation, it becomes not 
only the right but the dut^\ of every man to act with earnestness upon the great 
matter of respecting the Constitution and the laws of the land, of cru.shing speedily 
and forever the armed rebellion, and saving the Union. 

Before touching directly upon the question under consideration, I may be ex- 
cused for a jiassing word upon the opening remarks of the gentleman from Mary- 
land, (Mr. Davis.) I propose to treat them bf course with fairness, but at the 
same time with entire fj'cedom of expression as to the views I cn.tertaiu of them. 

That I may not be misunderstood, and that the gentleman shall not be misun- 
derstood, either now or in the future, here or elsewhere, I call the attention of the 
House to his exact language which he has spread abroad, and for which, I pre- 
sume, he is ready at all times to be answerable. He says : 

With whatever pleasure the pontlcinan upon this side of the House may have heard the 
very novel declaration of the gentleman from Ohio, (Mr. Cox,) that he contemplated support- 
ing in all proper measures the Administration in the proserntion of the war and the suppres- 
sion of the rehellion, it is, periiaps, fortunate that the result of the political elections in the 
central slave States has placed the Administr.'xtion beyond the necessity of relying upon his 
support. Were it not so, I incline to think that the kind of support the Administration would 
receive from the !,'reac majority of gentlemen on tlio other side of the House was indicated 
early in the session in that resolution proposed hy a gentleman from New York, [Mr. Fer- 
nando Wood,] which pronounccii this an inhuman war." 

Now, did he mean to characterize the political tone or tcmj)er of this side of the 
House from the vote which was given against loying that, resolution on the table? 
What was the resolution of the gentleman from Now York, (.Mr. Fkrn'anuo Woon?) 
It embraced the idea that it was politic, exjtcdieut, and wise for this Government 

send commissioners to treat with the rebel authorities at Richmond; and this 
3 the only object of the resolution. But the point of oftence in it with the gen- 
tleman (Mr. Davis) seems to be that it contained the word:s " inljumati war;'' au'l 
on this he j>redicates what would !>c our action in all matters |>er1aining to the 
war or the support of tla; Administration, and thi-^, too. when ho has had several 
oj)portuniiies to know the sentiment of this side of the Hou^c by their voti:5 
directly on the merits of other resolutions touching the j)ro.^ecuiion of the war. 

The gentleman has had ex [»erience enough in legislative bodies to know that 

voting against laying a resolution on the table is not necessarily agreeing witii the 

sentinu'?nts conta.ined in it. If that resolution had -been permitted to come before 

the House, there would liave been a dirc-"t vote on its moritp, and thou the (;;f'nili^ 

man would have known our views. 

But the gentleman (Mr. Davis) goes on further to say, as follows : 
For myself, sir, relying un the fact that the people have sent enough of us here for the 
purpose of' supporting tlic" Administration. I would suggest that perliai)S gentlemen on the 
other side of the House had just as well e.xecutc the mission witii which the constituents 
that elected them sesit them here, charged to oppose, to embarrass, to libel, and to break 
down tlie Administration, ajid leave tiie su]>port of it to the gentlemen whom the poopli? 
have sent here to maintain it. With all due respect to tlie prdriofic purposes, the eminent 
{tt-ziiiiy of the gentlemen on tlie other side, when they tender support I shall look at it with 
•poujoihiiig of suspicion, and, for myself, ahall say, ' Non taJi av-rilin. r./'.c dfJ'cnsonJ)U8 istis.' " 



I luke it that ho undcTiUiuuls^he uimniiig uf tho hinguagv wliich lio thus uttered 
fearlessly before this IIouso. ilo is accustomed to speaking, anil therefore under- 
i-'tood the full forec and elfect of it. lie charges not only that we embarrass the 
Administration, but that our constituents sent us here for thai j.>urpo8e — to oppose, 
to embarrass, to libel, and to break down the Administration. Ah 1 is this tlu; spirit 
with which gentlemen extend to us the right hand of fellowship, when we come 
here and say to tliem in all honesty that we are for supi)ortin|j; the Administration 
in every act that is consistent with the character of a Christina and civilized 
country, in puttinj^ down thi? iniaiimiis rebellion ? I wifh the p:entlenii»n to con- 
sider his words. 

Was that the spirit, meaning, or purpose for which 285,000 voters in New York. 
'.ir^5,000 in Pennsylvania, 185,000 in Ohio, and 51,000 voters in the State which 1, 
in part, represent here, sent tlieir representatives to this House? By what authority, 
let mo ii«;k the gentleman from Maryland, does he say that he does not need our 
aid? Is he the special agent or attorney of the President, and is he authori^A'd to 
come here and tell us that the President does not need our aid? 

Mr. WASHBURNE, of Illinois. I would suggest to the gentleman from Maine 
that the gentleman from Maryland (Mr. D.avis) is not in his scat. 

Mr. SWEAT. U is not my fault. I wish that he were in his seat, for 1 would 
wish him to have an opj)ortunity of answering mc. 

Mr, WASHBURNE, of Illinois. Then 1 suggest to the gentleman from Maine 
that he withhold his remarks until the gentleman from Maryland shall be in his seat. 

Mr. SWEAT. It is the duty of gentlemen who make such charges on this floor 
as the gent.leman from Maryland rande to be in their seats at all times while the 
House is in session, and espe<:ially on the days immediately succeeding such at- 
tacks : he must have known that if we hare any manhood, any truth, anj' self- 
respect on this side of the House, we should improve the first opportunity to 
repel and thrust back such charges in his teeth, and call upon him to answer. 
The gauntlet has been thrown down by a gentleman on that side of the 
House for the first lime. The charge is that we are attempting to embarrass 
the Administration, and that we camo here for that purpose. I say here, before 
ray God and before all men who can hear or read what I say, that the purpose of 
my heart, the purpose of my constituents, so far as I know anything about it, is 
not to embarrass but honestly to aid the Administration in putting down this un- 
holy and wicked l^bellion. Hnve we shown any such disposition on this floor? 
Did we make any factious organization when Ave came here? Did we organize l"or 
the election of speaker or any other oOlcc-r of this House? Did we claim, ask for, 
or receive any consideration at your hands in the distribution of the favors of tliis 
House? Have our voles indicated any disposition 1o embarrass the Admini.?trn- 
tion? You will recollect a resolution oflerod here at a very eorly day of this ses- 
.^iou, for which we unanimously voted, save one gentleman from Maryland. That 
resolution pledged us to aid the Government, by furnisliing men and money to an 
unlimited extent for the purpose of jMitting down tliis rebellion, and declared thai 
it was the duty of the peo[)le to do it. Did the gentlemfln, when he made that 
charge upon us, remeiubor what we had done? If he did, it is well that we should 
know-, at this early stage, the feeling which actuates him, but which I hope does 
not actuate many gentlemen on that side of the House. Examine, if you please, the 
rolls of your Army, and see if you do not find that a large majority of the men who 
are fighting the battles of the country represent and are of just such material as those 
against whom tiie gentleman's charges arc made. If the gentleman from Maryland 
could place his cir to tlie bloody graves of the dead of Chickamauga, Chickahorainy, 
Vicksburg, Port Hudson, of the Peninsula, Antiotam, Getty.sburg, and all the other 
Imttlc-grounds of the Republic, he would hear a voice coming from them saying that 
«hey were just suca mci; as those who have sent, these consGrvative and Democratic 
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members lo the Congress of the nation, and who arc now malignctl by the gentlo- 
inan from Maryland as having been sent hero especially for the purpose of libelling, 
embarrassing, and breaking down the Administration. Does the gentleman or any 
other member from Maryland recollect the loth of April, 18G1 ? What city and 
what pcojjle have the honor of haN-^ig made that day forever memorable? Balti- 
more and her i)eople. On the streets of what city of this Union was the first blood 
shed in this war— the blood of men who had started with stout hearts and strong 
arms to defend the peojilo, enforce the laws, and guard the Constitution? It was 
on the streets of Haltimore, Maryland, one district of which is represented on this 
lluor by the gentleman, (Mr. Davis.) 1 will .say to that gentleunm and to his friends 
that he comes from the wrong latitude to make any such charges against us as he 
has made here. And, if l am correctly informed, if there had been a free, unaiced, 
uncontrolled vote in the third district of Maryland, we might have had another mem- 
ber on this side of the House to embarrass the Government in the way he charges 
us, instead of the distinguished gentleman from Maryland on the other side. 

1 say, therefore, in conclusion, that the whole style, matter, and manner of his 
introductory remarks failed by a great deal to imi)rcss me with the belief that he 
brings with him to the councils of the nation that degree of forbearance, brotherly 
love, Christian feeling, or statesmanship which are demanded in these perilous and 
distracted times. For myself, and for those I represent, T utterly deny his charges, 
and turn them over to him for reconsideration. 

Now, sir, with this preliminary reply to the introductory remarks of the gentle- 
man from Maryland — which I certainly should have omitted had I not considered 
his charge upon us and upon our constituents, who are unable to reply save 
through us, as wanton, unprovoked, and inexcusable — I propose to examine the 
question now before the House. 

In order that we may understand precisely the question before the House, Twill 
read a portion of the joint resolution of the chairman of the Committee on the 
Judiciary, and also the resolution proposed by the gentleman from Pennsylvania 
(Mr. Stevens) as an amendment. The joint resolution is as follows : 

Resolved by the Senate and House of Representatives of the United States of America in Con- 
gress assembled, That the last clause of a "joint resolution explanatory of 'An act to suppress 
insurrection, to punish treason and rebellion, to seize and confiscate the property of reoels' 
and for other purposes,"* approved July 17, 1862, be, and the same hereby is, so amended as 
to read : " Nor sIihU any punishment or proceeding under said act be so construed as to work 
a forfeiture of the estate of the offender, except during his life." This amendment being 
intended to limit the operation and effect ol the said resolution and^tict, and the same are 
hereby limited, only so lar as to make them conformable to section three, of article three, of 
the Constitution of the United States: Frovided, That no other public warning or proclama- 
nder the act of July 17, 1802, chapter ninety-live, section six, is, or shall be, required 
\Q proclamation of the President made and published by him on the 25th day ot July, 
which proclamation so made shall be received and held sulticient in all cases now pend- 
ing, or which may hereafter arise under said act. 

And the following is the projioscd amendment of the gentleman from Pennsyl- 
vania, (Mr. Stkvkns) : 

Resolved, ^-c. That the joint resolution passed on July 17; 18<i2, entitled *• joint resolution 
explanatory of an act to suppress insurrection," &c., be, and tlie same is hereby, repealed. 

To ascertain the ellect of the passage of this resolution we must bear in mind 
wliat the confiscation act of July 17, 18G2, is, and also what the joint resolution 
of the same date is, which this resolution now before us proposes to repeal. Not 
to lake time to read all of the confiscation act of 1802, I will only say that under 
and by virtue of that act the President is authorized to cause the seizure of the 
estate of rebel oflTcers, of the President and other ofticers of the so-called Con- 
federate States, of the governor of any of the said States, and of other persons 
holding oflices of honor or trust ; and under that act the courts have power to make 
such orders, establish such ibrms of decree and sale, and direct such deeds and 
conveyances to be executed and delivered Avhere real estate shall be the subject of 
sale, as shall vest in the purchasers good and valid titles thereto. And the joint 
resolution of the same date, approved at the same time, and which is in fact a 



part of the confiscation act, niid which U\o Prcs'uU'nl insisted sliould \iv piisst'd 
l)cfbrc he would approve llu; act, is lus follows : 

Resolved, iS'c, <*Tlmt tho provisions ol' Iho third clause of llic <it'th section of ' An net to 
suppress insiirrcction, to punisl\ troiison and rchtdlion. to hoIzo and conlisoi\to tlio property of 
rebels, and for otlier purpoaos,' sliall bo so coustruod as not to apply to any act or acts done 
prior to tl>o passago tlieroof; nor to incdudo any niomber of a State Lcgislaturi'. or judfjo of 
any State court, who has not in accejjting or entering upon liis olllco taken an o.itli to support 
tiio constitution of tho so-culled "confederate States of America;' nur Hfittll unij punishment or 
proceed ini^s under aaid net Im so coHHtrued «)» to worl: aj'orfcilurc of the real estate of the oJJ'ender 
Ijeyond his natural life.'* 

The proposition now liel'ore the House is suhsluntially lliu reponl of ilie resolu- 
tion which 1 have just rend. If il sUihds on tlie slalulo-book it uuitters not wdiich 
of the two construcdions of ihe Constitution is correct which says : " No attainder 
of treason shall work corni})tion of blood or foriciturc except during the life of 
the person attainted" — whether the forfeiture is limited to the life of the ollendor, 
or whether it operates after his death, for you will perceive that ihe language of 
the joint resolution wdiieh the President insisted should be passetl before he would 
approve the bill, is so definite, so clear and jirecise, as to settle the question for- 
ever. It reads : " Nor shall any punishment or proceedings under said act be su 
construed as to work a furfeilure of the real estate of the oiFender beyond his 
natural life." The word beyond fixes the limitation with complete certainty. 
This is undoubtedly the meaning of the words in tlie Constitution. The President 
so understood it, and so did both Houses of Congress. 

Two theories arc put forth as to the eflect of the repeal of this joint resolution. 
One sustained i}i common by the gentleman from Indiana (Mr. Outh) and the gen- 
tleman from Maryland, (Mr. Davis,) the other especially advocated by the gentle- 
man from Maryland, (Mr. Davis.) The first theory is, that after the repeal of the 
joint resolution there will be no constitutional objection to so enforcing the confis- 
cation act as to take and dispose of the real estate in f«e — working absolute for- 
feiture thereof and forever, for it is contended that the true construction of the 
Constitution is not to limit the forfeiture to the life of the oHendcr, while on the 
other hand I understood the gentleman from Maryland, (Mr. Davis,) in his addi- 
tional theory which he alone advocates, to say that admitting the Constitution 
limits forfeiture to the life of the attainted, there is another " due process of law," 
such as that designated in the confiscation act, by which the estate of the rebels 
may be taken in fee, and therefore he asks for a repeal of the joint resolution whioh 
now positively forl)id3 forfeiture beyond the life of the offender for any of the 
causes set forth in the confiscation act. 

I propose for a few minutes to examine these two theories, equally unsound, 
unheard-of, fallacious, insidious, and revolutionary, and also to answer the qucc-:- 
tion of the chairman of the Committee of \V'ays and Means (Mr. Stevens) put to 
the gentleman from Ohio (Mr Cox) during the running debate last week, and 
which, ])erhaps, was not fully and directly answered at the time. He said : 

" The Constitution provides that Congress shall have power to declare the punishment of 
treason ; hut no attainder of treason shall work corruption of blood or forfeiture. Now, has 
not Congress power to punish other than by attainder, and if that otlier punishment is the 
forfeiture of estate, does it violate the first clause of the Constitution ?" 

In answer to this I reply that it is undoubtedly the prerogative of Congress to 
define all crimes and oftenses against law, and to attach such penalties, not repug- 
nant to the Constitution, as become an enlightened, moral, and Christian people ; 
but when the Constitution affixes limits to any particular mode or form of punish- 
ment Congress has no power to step over that boundary and enlarge or extend that 
particular method of punishment, although they may prescril)e other and different 
penalties not forbidden by the Constitution. For example, the Constitution says : 

*' The Congress shall have power to declare the pnnishment of treason, but no attainder of 
treason shall work corruption of blood or forfeiture except during the life of the person 
attainted." 

Now, under this authority, Congress has declared the punishment of treason to 
be death ; and though not limited to affixing the death penalty, nor prevented 



JVum tk-elaiiiiy <ui> otJicr piiublMiuMii (;x<.c'|>t Juileilure ut't'Stiife'(tbsoliJii'l}', il nijiv 
b(f of some iinporumce iu sliowinn- the view ol' every ('ongrcvss up (o Hint uf ISO'J, 
Unit upon e.xaiuinutioii ol' llio Stuluio-s at Larye you will fuul no other penalty 
allixcd to tjiat crime tVom the lirat enacuneiU of IVMU to the present h(nir. excepi 
it be under llu! (.'onlirieation law of .July, 

J say, therefore, that Cungre^i'.s may punish trwL-uii hy (Jc;:th, or iiy tiu(! and 
di-aih, or in any ollii-r way not linaled or leTbidih-u by ilic (Jon.stitution, but they 
•■•annot allix a« a penalty the forft-iture of roal estate of tliti ollender beyond Ins 
life, for the plain roa.son that the ( lonslitution limits that mode of i)unisliment. 
Why, it is a.sked, thi.«i limitation? Tlje impoi'tanw cf il v.as lenrned from tlie 
bitter lessons of the u'ar tor American independenec. 

In the word.s of f* member of th<* lu.'^t Con;..'rL',Si-;, (Mr. Tllon!a^, )-• 

'• The sti'ilb anil tiate growiiipf out of the ounlisriitiuns of the Kcvoliilion uio yot sc-iii'Ci'Iy 
iippnased ; and it Wiis witli thdse counsL-atioiis Ire.-ih in the memories of the fra mors of tlio 
Constitution that the limitation of the power of forfeiture was aciopted," 

The' only possible mode of trying', cuiivieilii^-, and punislnnji' a. per,-jon i^uiliy of 
ireasou is pre.seribed by the (Jonsiitution. 

Mr. STEVENS. I would like io understand tlii;?. mailer, and the geniiemau will 
allow me to interrupt liim. Wh.at 1 intended to t<a.y was that unless (joni^Tess 
passed u law and declareil a iJiinishment by attainder, they might infliet a, punish- 
ment of death for trea.son, or any other punialiuient than death with t;onriseation. 
I want to know whether the eoniiscatiou act, in hi:? Judgmentj is a bill of attaimler, 
and produces attainder according to the law of this country V In "the first .section 
there is no confiscaiion of rijal estate, and the other lections which declare forfeiture 
of real estate liave no reference wiiatever tu treason, but to the ])roperty of alien 
enemies. 

Mr. iSWEAT. 1 .should ha\e answered the geutleuian'ti question before I iinishcd 
my remarks, and \ propose to answer it in that way now. I understand his proposi- 
tio'.) to be this: He says we cannot punish treason under the Constitution, as such, 
except by the life of the person attainted; and he asks whethex there is not some 
other process, and whether we may not take property in fee for other olVenses. 

Mr. STEVE^iS. I think I did not. make myself ch-ai . I ask him to say whether 
there is anything iu that bill which does produce attainder, 

Mr. SWEAT. 1 ask the geatleman's [lardon. I think 1 undersUind his first 
enquiry to be tiiis : fie wishes to know Avhethei", in my judgment, the confiscation 
act is a bill of attainder, and produces aitainder according to the law of this 
country? To which 1 .say, that if it be a bill of attainder, or in the form of one. 
ntended to produce the effect of .such a bill, it is most clearly unconstitu- 
il ; fur the express prohibition of Art. buc, 0. is that "No bill of at- 
tainder or ex post facto law shall be passed." Bills of attainder, as'they are tech- 
nically called, are such special acts of the legislature as iniiict capital punishments 
upon persons supposed to be guilty of high ollenses, such as treason and felony, 
without any conviction iu the ordinary course of judicial proceedings. Such act.s 
have often been resorted to iu foreign countries as a common engine of State, and 
even in England they have been pushed to the most extravagaut extent in bad 
times, reaching as well to the absetit and the dead as to the living. {Story's Com., 
vol. o, p, 209 and 10.) Such legislative enactments are forever forbidden by the 
section of the Constitution above referred to. Again, the gentleman (Mr. Stkvens) 
Siiys that by the first section of the confiscation act (which declares the punishmeni 
of treason) there is no confiscation of real estate. Why this limitation, let me ask? 
Evidently because the Congress of 1»8G2 took the same view of the restriction clause 
of the ConstitutioD, Art. 3, sec. 3, that we arc contending for— that treason should 
not carry vv'ith it forfeiture beyond the life of the offender. But he further says, 
" the other sections which declare forfeiture of j-eal estate have no reference what- 
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over to tnnison, l)Ht to ilw pi'opcvty of aHoti <'noniii'->,'' hikI then-tbiv' he iir<j;ii('!r), f 
Mipposc, thai it muy )»t.f forfeited absoliitoly. To whifli I reply, that upon e.vami- 
Jiatiun of thoso (ithor sc'eti(;tt« it will he t'ouud that the KtlcnSfS ilierein ile,-)<'rih(.'(.!, 
ii.ltliougli not dcsiaiiiik'd a-, tvejisoii. eontiiin all the sunf-tanliiii eh.'tnerits of treiison. 
iUid he liniiteil iti llieir jiunislimeitt. .so l.u' a,-} lorfeiture (A' rciii osuite i^s von- 
'■ernod. jii.-t the •<aiiie iis thoiii.ch they \vero eullod hy Iheir rit;ht iiiunf. . Hut sii))- 
\K)r)Q that the ouen.-?''S de-erihed in tije ael do not cuustitute treason, and thiil tlie 
peraon^^ therein iiieuiioiied ai'e ia" lie cnns!i<t".;redi as iilieo enen'iie:^, I iul)nut tluM 
liiat view t.>f th'- niatter hy no iifiins niodilies or ehanveri our rcajoninjx upon the 
conslitutioiud oue^lion we are eonsideriu'jf. tor it' tiiev are to K'e treated as alien 
eneniiv^ ihen their property i.< \o be di^^po.sod ol". not under the provision,-: of the (,'o)i- 
stitution, bui under tl)e laws of .Nations, whirh We are not at pre.seni eonsidepin;;. 

Tiie only niude uf iruug and eunvielinu' a person of trea^^on is jirerieribed by the 
Uonstitution : 

•'Tlu' trif..l of Jsll. cniisc;), cxcopt iiiijn.;.u.liin<.*til, ^Ir.tll he by jury.'' — Art. o; mc. 2. 

•"Troason ai,';\iiiiit the L niU'd .Stiitos sliuU f.-unsist only in k'v yiug wiir iigniiist tln/ia, or in 
aulieritig to tfu'ir cnt'iaics, givin;^ theui aid and oumlort. No povsun shu^l bo convicted of 
trcrisua unless on I lie testimony of two witnesses to tl>e •same ovt-n net, or on coni'ossiou in 
open co^u'r.'"— .■!/•/. 'J, .sv.'c. 

A<>-(un; 

" No }jer?on sliall he ]\v\ii U) iinswei" for a enpitul oi- oUierwise infiunous (.-riuie vmlesi ou a 
prcst'ntmont or ■ 'ulictment oi' a trnuid jury."" .Ve. — Art. o Aiiandiniuts. 

Tlie two j:^reat elements emfiraced in tlicse provisions of the Constiluiion are; 
lir.st, a ].) resent me at ur Indietiaeur. of a i:raud jury ; seeund, n trial bef<.n'i.> a judieial 
tribunal and a jury of the eountry seh '-'ted aeeordiniv lu hi.w. If, then, the per- i 
son eharged with treason be tried in thin wa.y and found K'-'ii'-y-. '^"^^^y reniain- 
inir thing to b(i done, or that ean Ije done, is to impose the penalties iittaeiied to 
llie eonunission of the crime: r.ud as. 1 have already said, any punishment jjre- 
vionslv declared bv Congress niav be InlUcted, not inconsistent with the limitation 
in the Con.siitution as lo the forfeiture of real estate. 

I have said any other punishment may be inflicted not prohibited by the Consii- 
tution. I say, therefore, to the cp.ie.stion of the gentleinan from Pennsylvania, 
whether Congress has not the power to punish otherwise than by attainder, and 
whether, if that other puni8hnH.'nt is a tbrfciture of estate, doe.s it violate the Con- 
stiiuiion, that in my judgment Congress cannot constitutiomilly pass a law to inflict 
upon a traitor as a i)unishment of his crime a forfeiture of his estate beyond his life. 

No such power has ever been claimed by any jurist in the country down to the 
present lime. Tlie gentleman from Pennsylvania and the gentleman from Maryland 
rlo not come to a right conclusion in reference lo the effect of Art, 1, section 9. 

Their reasoning is applicable to Art. 1, sec, 0, and not to Art. Ij, sec. 3. 

In cornmentiDg on the clause *' No attainder of treason shall work corrnption of 
blood or forfeiture except during the life of the person attainted," the gentleman 
from Maryland (.Mr. D.wrs) says: 

"Now I take it that the mcanin^r oftliat clause is that the forlbiture worked .shall, must ho 
offooted duvinij life. Tlie hnnorablo genilemrui from Oliio, and those who think with him, 
wouUl con.strui? it to hf that the forfeiture when worlicd sliall only endure for the life of the 
jtarty. Palpably tljo latter is the incorrect and tlie former the legal meanin^^. The purpose 
assumed is the prolectioii of the otlspring from punishment for the guilt of the ancestor. 
But a line is ocjually taken from tlie olLspvihir. as land ; yet no one denies the right to fine a 
jjorson attainted. There was, however, an "otrect of attainder that did punish the offspring, 
and the oti'spi ing alone. Kvcry student of niackstoiie knows this, that the judgment con- 
victing a jiorson of treason operated a cnrrui)tioii of Idood. The corruption of hlood stopped 
tiie transmission of heritable blood to any heir of the jjorson attainted ; so thntthe legal elFoct 
oi" conviction ior treason under tlic law of Kngland was. first, to forfeit all the property, real 
and jiersonal, of the person attainted and, si'condly. to corrupt his blf)od, destroy its' herit- 
able quality, so that he could neither lake land by "descent himself, nor transmit heritable 
blood to the person who would, Init for his attainder, liave been his heirs. He could, in the 
language of the law, have no heirs. The attainder corrupted his blood, and there was no 
heritahle blood transmitted to them." 

This is substantially a correct historical sketch and exposition of bills of attain- 
der under the English law, the evil effects of which it was intended by theframers 
of our Constitution to avoid ;, but the gentleman has fallen into the common error 



<it' Mipporiiiifj tl)fit til!) clause of llic (.'oiistiUilion Jiow uikIoi* consiiioration hi IIjo 
otu; to ^s■hi(•ll lii.-i .'irguiiu'iit ajtpru'S. As a (Mrcful lawyer ho ought to iiavc ox- 
Mininrd riirthcr and lo liavo road lliat other provision in the Constitution to which 
I will now call liis altcnliiiu. l)y which la; will perceive that the odious features of 
liills of at taindcr were nu'l and (Usp()?;cd of by another and diflerent clause than the 
one to wlTu'li he has api)licd his argunu'nt. Hi.s e.x'tcnsive practice at the bar ougliit 
to have taught him lung ago thai the symmetry of that most perfect of all human 
instruments, the Constitution, can he discovered oidy hyvan examination of its 
dillorent parts. 

The clause ujjon which he connnenls, and to which he has made his remarks 
applical.ile is in article three, section three, of the Constitution ; but if he will cx- 
amiiii^ article one, section nine, he will find these -words, " No bill of attainder or 
ex post facto law shall be passed." 

It was l>y this restrictive chwise in article one, and not in article three, that the 
framers of the (.'onstitution at once and forever abolished the barbarous bill of 
attainder uf the Knglish law. The ([notation which [ have made from the gentle- 
man's speccli is applicable as a commentary on article one and not on article three, 
of the Constitution, for, as I have before said, bills of attainder were abolished by 
the Constiiulion in its first article, and before the third article came nj) for consid- 
eration. The citation from ^tory (volume three, page "JIO) which lias already 
been made on this floor is a commentary on the restrictive clause in the Constitu- 
tion, article one, section nine, ■which says, " Xo bill of attainder or ex post facto 
aw shall be passed," and not upon article three, section three, which says, " No 
attainder of treason shall work corrujition of blood or forfeiture except during the 
life of the person attainted." 

In his Commentaries, touchin;; this restrictive clause, hill of attainder and ex 
post facto lav.'," he says : 

" Such acts have hecn often rcsoi tod to in ioioign Govevnmcnls as a common cnejiiie ol' 
state ; and even in England they have been pushed to tlie nutst extravac;ant extent'in bad 
times, reaching as well to tlie al^sent and the dead as to tlie living. Sir""Edwar(l Coke has 
mentioned it to ])e amonsj the transcendent powers of Parliament, ifuit an act may he passi'd in 
attaint a man after he is dead. And tlie reigning monarch, wlio was slain at Eoswortli, is 
said to have been attainted by an act of Parliament a f civ monihs after his dcat/i, notwith- 
standing the absurdity of deeming him at once in possession of the throne and a traitoi:. The 
punishment has often been intHctcd without calling upon the party accused to answer, or 
without even the forniality ol jiroof, and sometimes because tlie law in its ordinary course 
of proceedings would acquit the otlender. The injustice and iniquity of such acts in' general 
constitute an irresistible argument against tlie existence of the power. In a free Government 
it would be intolerable, and in the hands of a reigning faction it might be, and probably 
would be, abuse(i to the ruin and death of the most virtuous citizens. Bills of this sort have 
been most usually passed in Kngland in times of rebellion, or of gross subserviency to the 
Crown, or of violent political excitements— periods in which all nations are most liable (as 
well the free as the enslaved) to forget their duties and to trample \ipon the rights and lib- 
erties of others." 

;]uit such M-ere the reasons that induced the framcrs of the Constitution to in- 
t the clause forbidding Congress to iiass any bill of attainder or ex jwst facto 
law, I might cite Kent, Jiawle, Curtis, and others who have written on the sub- 
ject. But it cannot be necessary. Wh.en they said " No bill of attainder or f.r 
post facto law shall be passed,'' they had finished that subject, and may Avell be 
supposed to have known what they had done, and, though they might not ha^•(! 
been so accomplished in the science of jjhiloloffy as the learned gentleman from 
Indiana, (Mr. Orth.) it would not be a violent prcsumiiiion to suppose that when 
they came to say in a subsequent clause, "No attainder of treason shall work 
corruption of blood or forfeiture except during the life of the attainted," they 
knew what they intended to say, and said what they intended to in plain English 
language, and that Ihey neither meant nor did in fact modify or change in anv 
way what they had said or done in the previous clause : they meant to say excejif, 
and not unless, and the word, with them, ^lad its common, intelligible meaning, 
and no question has been made as to its clear intent from that time to this, save 
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hy tlie wise philologists tlmt are cropping out in thl-j lltvU and in other deport- 
ments of the Government. 

The learned gentleman from Indiana (Mr. Oiitji) says that the "science of 
])liilology is j)rogre6sive, and that the same word in dillerent ages and times may 
Jie used to mean dissimilar things," "Change," he says, "is the ir«jvocable 
law of nature, stami)ed ujion everything and appertaining to every department of 
knowledge." The gentleman then says that we are told by lexicographers that 
the word except is eciuivalent to the word unleiss^ and then he shows his familiarity 
with the Scriptures by several quotations, which another distinguished individual 
connected with one of the Departments of the Government has also quoted in. his 
recen- review of this subject, to show us that the word " except" means the word 

"unless." lie says : 

" Numerous instances of this are found in the Holy Bible, where the word ' except' is 
used in sentences in which at the present day we should invariably use the word ' unless ;' 
thus : 

' Except the Lord build the house, they labor in vain that build it.' 
" * Except the Lord of hosts had loft unto us a very small remnant, we should have been 
as Sodom.* 

" ' Can two walk together, exccipt they be agreed ?' 

* Except a man be born again, he cannot see the kingdom of God.' 
" ^Except ye repent, ye shall all likewise perish.' 

"In all those instances, and they could be multiplied almost ad infinitum from writings of 
that ago, both sacred and profane, the word • except' is used in the sense in which we ol the 
present day would use the equivalent word * unless.' 

"iNow. then, let us, in further illustration of my position, substitute the word ' unless' for 
the worci * except' in the clause under consideration. It will then read : 

But no attainder of treason shall work corruption of blood or forfeiture unless during 
the life of the person attainted. " 

Now his construction is a forced one. The word except qualifies and relates to 

the words immediately following, and not words which must be interpolated in 

order' to carry out his theor}'. In order to make his views intelligible and to carry 

out his idea, I submit that he should go still further, that he should have the word 

"except" or " unless" modify or qualify, not what immediately follows, but 

something he proposes to interpolate ; so that it shall read : 

No attainder of treason shall work corruption of blood or forfeiture unless the offender be 
attainted in h,is lifetime, in which case forfeiture of his estate shall be absolute. 

But this, I think, may well be said to be a forced construction, and clearly not 
intended, by the framers of the Constitution. 

Do the gentlemen give us any authority for their construction? There is no 

pretense of any. Is it pretended by them that Iheir construction has ever been 

sanctioned by any judicial tribunal? They claim no such authority, unless it be 

tliat of Judge Underwood, of the United States district court for eastern Virginia, 

who has recently acted in accordance with this peculiar construction, and actually 

" decreed," as one of our daily papers announces, the sale of certain real estate 

owned by one Hugh Latham, adjudged guilty of treason, and directed its transfer 

in fee simple to tlie purchaser when the same should be sold under order of court. 

He is the first and only judicial officer, since the formation of our Constitution, to 

(.onstrue the -word except as meaning unless. He says : 

" If we use the word * except' in the above sense in the constitutional provision, or make 
it read ' unless during the life of the person attainted,' we shall at once come to the true intent 
and tneanins of the provision, to wit : that the forfeiture was to be perfected during, and not 
after ^ the lifetime of the party attainted." 

And under this shallow but wicked perversion of the meaning of the Constitu- 
tion has decreed the forfeiture and transfer in fee of real estate of the of- 
fender. This he has done, too, while the joint resolution, which is a part of the 
confiscation act, expressly says that for any of the oftenses specified in said act, 
there shall be no forfeiture of real estate beyond the natural life of the oflfender. 
AVhatever construction may be put on the clause of the^Constitution, and whatever 
jjowcrs a judge might have under the confiscation act, if the joint resolution defin- 
ing the lim^ation of punishment were not on the statute-book, it is certain that 
with this resolution in full force and unrepealed. Judge Underwood has as clearly 
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violuU-'d hi.s uulU ol" ollice iu tiiisi arbili'ury ducret: us lie would by ducreeing and 
pulling iiuu e.\ef.'Uiioii ihi? iJiiniishiut'iit of deiilU I'or the I'oniinon on'ensc oi* assault, 
iuid baliery. And yet he will nut be iui|joac'licd or roinuvcd IVoni oflico. He is of 
ibc I'ltfct, iu llu; I'old, and will roniain wht'i'C ho is to try experiments on the estab- 
lished rights of cilizi'Uii. •• 

I ihiidc the f^euileiuan (Mr. Oaru) uiighl have been abU; to give us at leuist oue 
:uitli()iiiy, but he did not do us the iavor of eiiiug that work ^vhi(;h 1 am satlsticd 
lie luusit havi; exarniaed N'cry thorouijjhly. There h an authority — the :iuthovity 
(•f 11 ;^<jntleuuiu whose ability, whoso k.\ual learniufx and aeuuien, whose extensive 
kr!(*wlr.'dci;e and resear<'.h are adndtled ).ty all, inid abeive all whose paiieiil and de- 
voted loyalty to the eouulry ean bui fi.inuuand the admiration of those who know 
him. and vs hu has taken l.iie taine vit.'\v <>[' the subjeet whieh the gentleman from 
Indiana hari taken ; and there i.s siieh a hnppy harmony and beauill'al similarity 
ol' o[iiinun, and iu suuu> iustanct.'S uf language, that 1 wonder he did not fei'l 
imdined to do juslire tu that disliuguishcd individual who has very elaborately 
considered thi.s (iue.'>liun. auil jmblished hi.-? views upon il. I refer to the distin- 
guished Solicitor of the War i)epartnieut, Mr. William Whiting, of Boston. 

.Mr. Speaker, 1 was saying t!iat tliere never had been but one constructioJi of 
this arti(;lo three, section three, of the Oonstinition ; and that was that attainder 
of treason should not work corruption of blood or forfeiture beyond the life of the 
attainted And at tla; rhk of being considered behind the times, and of ealling 
to my aid the opinion of (uie who in tlmci: past commanded respect and attention, 
iMit who nuisi nov*' yield to the brighter luminaries of jurisprudenee, of the politi- 
cal, civil, and higher law. and who is considered by the gentleman from Massachu- 
setis ( .Mr. Uoutwei.l) as second rate when compared with the great men of the 
country, i will venture once more to cite Joseph Story npon the very point now 
under consideraiiou. In commenting on the express power given to Congress to 



* Tlu; following is from the National Intelligencer of Jan. 2G, 1804 : 

" It is sale to say tliat tliere were not two opinions in this country upon tho meaning of 
thiri fl'.iusc, so lon;^ as its interpretation was loft to depend upon the unbiassed construction 
ciiul iuterprelation ol' itrf language; tiut when the miiids of men came to consider it under 
the stress of certain wishes to do'what the plain terras of the clause did not allow, a resort 
w;is had to construction construed " for the purpose of extorting from it the desired sigr.i- 
(icatiou. It is not the lirst time that the Constitution has been subjected to the rack and"the 
thumuscrow ; but we bavo' never witnessed an instance in which the violence done to its 
terms and spirit wus applied with less discretion or reason. 

Disregarding alike the plain letter of the Constitution, the known scruples of the Presi- 
dent, the declared weight of authority, the admonitions of history, the impulses of natural 
Justice, and die most obvious considerations of public expediency, the advocates of this 
chan.Lfo in the policy of the coniiscation act seek to impress oii the legislation of our country 
under this bead a character for ferocity which revives the worst traditions of despotic Gov- 
rriiments in barbarous ages. Their ininds are so iilled witii thoughts of revenge tluit, in 
uictiag out punishment to traitors, tiiey seem to forget not only what is duo to the Constitu- 
tion but to themselves. And tiiis innovation on that instrument and on the spirit of the age 
is uressed upon the attention of Congress and the conntry.in the hopCj v.-e suppose, that few 
will be found brave enough to lift their voices in condemnation of anything that sccvis harsh 
uiid violent if professedly directed against ' the enemies of the country.' 

"There is a class of men who habitually niistaUe violence for force, and passion for earn- 
estness, or who suppose ticdt tho people cannot discriminate between the vant of ' loya Itv ' 
iue! the genuine sentiment. It is assumed by tliis class that they occu{)y a 'coigne of vantage' 
it tliey can take any position whicli places their antagonists under the odiuni of seeming^to 
• ask Un- tenderness towards rebels.' V.'o shotild be sorry to think that the species of moral 
cowardice upcm which sucii men depend ior their hopes of success was as prevalent as is 
supposed. We trust iliat we may never live to see tho day when we shall lack the courage to 
defend our honest opinions becanse of the odium which it may be falsely sotight to cast upon 
tiiein by those who lind it more within the range of their liihited capacities to impute to us 
improper motive? than to ansv.-er our arguments. j]ut, in truth the present case is not one in 
wiiich there is room for any such test ol courage or constancy, as it is they who advocate, not 
they who oppose tliis measure, who are called to exonerate fljemselvcs from the suspicion of 
acting in the interest of the enemy, as tiiey avowedly act in opposition to the known views 
and declared policy of the President. Ijoes any one doubt that Jellerson .Davis and his co- 
adjutors desire the passage of sweeping and unrelcntins contiscation acts by the Congress of 
the United States? Does any one doubt that the]/ wish success to the new movement made 
in this direction ? Or does any one doubt tiiat the necessiiry— we do not say the designed- 
consequences of all such measures is to overleap their aim and to furnish a fresh fulcrum 
over which the waning strength of the revolt may bend itself to new endeavors in the work 
of insurging the Southern masses?" 
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puiiisU ireufjuu, he IuucIk^s Uie i)i'ecibe poiuL uuder diseuscsioii, wheu lie usos the 
words " ibrfciturc beyond llie lilu of lliu ollondcr :" 

»• Two luolivc'S ])rt)bably coiiciuTed in iiitroihicing it as uii oxprt'^t) jiowor. Uuo was nut to 
k'uvu it upon to iini)lieiition wlietherit wus to bo exclusively punishiiblu with death, nccoril- 
iii;,' to the known rule of the common law, luul with the barbarous aoconipanimonts ixnntocl 
out by it, but to confide the punishment to' the (li^5or<;tion of Cotu^rcss. Tlie other was to im* 
peso soMK LIMITATION upou tlie NATiJitu ANu K.^TENT ol' the puuislinK-nt, so that It shoulil 
.loMvork corruption of blood, or lorl'eiturcj HKvoNi) //(c /(/'f of tlie ojl'vudnry * * 

It surely is enough for society to take the lilp of the oll'ender, as a just punishment ol liH 
I'rime, without taking,' from hisoll'spring and relatives that property which may be the only 
means of saving theni from ]>overly and ruin. Ji is bad iiolicy, too; for it cuts oil' all the at- 
lachmonts which ihOKO unfortunate victims miglit otlierwise leel for their own (Jovernmenc. 
iiiul prepares thorn to engage in any other service by which their supposed injuries may 
he redressed or their heretlitarv hatred gratified. Upon these and similar grouiuls it may be 
presumed that the clause was first introduced into the original draft of the Constitution ;_and 
after some amendments it was adopted witho\it any apparent resistance. By the laws since 
passed by Congress it is declared that no conviction or judgment, for any capital or other 
idlenses, shall work corruption of blood, or any forfeiture of estate. The history ol other 
countries abundantly Tooves tliat one of the strong incentives to prosecute olfensos as treason 
has been the chance o'f sharin!: in tlie pluutler of the victims. Kapacity has been thus stim- 
ulated t(i exert itself in the service of the most corrupt tyranny , and tyranny has been thus 
furnished with new opportunities of indulginc its malignity and revenge; of gratifying its 
Liuvy of the rich and good ; and of increasing its rneiins to reward favorites and secure retain- 
ers for the worst deeds."— Fo^. 3, p. luti. 

AKiiin, I will rotbr to uuotbor auihoriiy, which the geutlennin IVoui Peiiusylvii- 
nia (Mr. Ki:lly) .^ceined to qiicsiuju the. oilier day. Dr. Lieber snys : 

" The true protection of individual property demands likewise the exclusion of contisca- 
tion, For although confiscation, as a punishment, is to be rejected on account of the unde- 
fined character of the ])unishmeht, depending not upon itself but upon the fact whether the 
lumished person lias any property and how inuch, it is likewise inadmissible on the ground 
that indivuhial p'-operty implies individual transmission, which conliscation totally destroys, 
it would ])erhaps not be Avliully unjust to deprive an individual of his property as a punish- 
incnt for (:ertain crinu'S, //■ ^:v: ?Kih/(L///u7// // /() j^rt-ss /(/i- /t(.'t/-s. "We do it in fact w lien we 
imprison a man for life, and submit him to the regular prison disci])line, disallowing him 
anv benefit of the property he may possess; but U is itiijust to deprive his children or otiicr 
hr.irs of the inditnduiU projierhi. not tn ,tpcnk of the appcfizing effect which confiscntioii cf pron- 
crt]i has often pradziccd upon Gbceruments."— Vol. 1. p. is.i. 

From which it is apparent his conslructiou of tin; chiu.^e under eonsiideration 
would be the same as that of Judge Story, 

It is true that on examinatiou of tlie debates upon the Constitution by the 
frarners of it, v.'hih) in convention, very little can be gathered of their construction 
of tlie hmguage oft.heclau.se under consideration, and the gentleman from Indiana 
[Mv. OiiTii) say.s he has been able to find no conteruporaueous exposition of its 
meaning. He hiid examined Elliot's Debates, and found no light, but 1 take it he 
did not examine the Federalist very carefully, or he would have found an. 
authority uiion the very point under discussion, and which to my mind, establishes 
with more certainty the meaning of art. 3, sec, 3, than any or all commentaries 
on it at a later ])eriod. 

In one of the papers of .James Madison yoa will lind liie Ibllowing : 

As treason may be committed against the Uniied States, the authority of the United .Slates 
ought to be ejiahled to punish itt'but as new-fangh-'d and artificial treasons have been tlie 
great engines by v/hich violent factions, the natural oirsjjring of free Governments, have 
usually wreaked their alternate malignity on eacii other, the Convcution have with great 
juiigm'ent opposed a barrier to this ])eculiar danger, by iusertint; a constitutional definition 
of the crime, fixing the proof necessary for conviction of it, aiul restraining the Congress, 
oven in punishing ft, from extending the consequences of guilt beyond the person of its au- 
tIior.'''--'J7ie Federalist, p. L7'J. 

It is therefore clear to n;y mind. Mr. ypeakcr, thnt the mcauing of this .'5d section 
of the Constitution is \o confine forfeiture of eslates to the lives of the oifeuderH. 

I Avisii now to say a single word with rei'ercncc to the other view sustained li^v 
ilie gentleman from Maryland (Mr. Davis, ) and which, as I understand, is sus- 
tained by liira alone. lie says : 

•' It is wholly immaterial whether, in liie event of the parties being convicted of treason. 
Congress can or cannot make a consequence of the judgment the forfeiture of lands in fee 
simple, oj' is confined to a forfeiture limited in duration by the life of the convict. 

The question here is whether there is any process of law, however this provision be con- 
strued, by which we cannot effect a forfeiture of the whole fee in iands. That question gen- 
tlemen have nowhere met. 

'•The question is whether l^y other process of law not connecied with indictment of the 
p(;rson, not following upon attainder, the United States Government can say that those who 
have been in arms against it shall forfeit their property, and that the tribunals of the country 
shall enforce it in rem ; and thix is settled by the traditional laws of the Republic." 
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Again, he says : 

'* The law of tho last ConRress prescribed a different process from conviction in a court of 
kw of the j)crsoii guilty of the crime. It provides that upon proceedings in the district court 
in the nature of proceedings in admiralty tho lands of certain classes of persons, and all their 
personal property, shall bo forfeited for the use of the Government. 

"And tl)o Constltutioiv provides that tho property of citizens shall not be taken without 
duo process of law. Now, tho question wliich contlemen on tho other side of thoHouso 
have tn arL'uo is, not tho law of attainder, but wnether the ])rocess in tho district courts of 
tlie United States to confiscate tho property of person.s proved to be of tho specilied classes is 
due process of law for depriving a man of bin property under the Constitution. If they can* 
not maintain that that is not due ])roccs3 of law within the meaning of the Constitution, they 
cannot tlirow tlic least doubt on tiie constitutionality of this mode of proced\ire." 

His question may be sonicwluit ingenious, but cim be easily answered even by 
l\iniseir, if he will bring tp bear on its consideration one half the legal attainments 
and perception that have hitherto been •willingly accorded to him. His mistake is 
in supposing that any proceding in rem may he sustained for an offense purely 
personal, before proceeding against the' offender, and establishing his guilt. He 
says, admitting that our construction of tho Constitution is right, that you cannot 
couliscate the real estate of the person attainted with treason, except during the 
lifetime of the person so attainted. Is there no other process of law by which you 
can proceed against real estatp, as you proceed against personal property, in rem, 
and confiscate it absolutely? 

T answer that there is no such process of law ; and, if I had the time, I could 
nuike appear most distinctly the dilfercnce there is between the two classes of pro- 
perty. The distinction is briefly this : I say you cannot proceed against any pro- 
perty inrem unless that property is in some way connected Avith the subject-matter 
of the ollense. It must be in some way the instrument of the offense; or, to carry 
the definition a little further, you cannot proceed tn rem unless you find that pro- 
perty VI delictu — in the wrong — or in same way tn default. 

The gentleman says : 

" If this were a new question possibly there might be room for argument. But from the 
first Administration down to this day there never has been a day in which, on the statute- 
book of the United States, exactly this process to forfeit property for crime without first con- 
victing the owner on indictment has not been prescribed. The law of 1799, among the first 
of the revenue laws, forfeited property brought in under fraudulent invoices, without pro- 
ceeding against the individual personally ; and all the revenue laws from that day to this 
enforce these provisions by forfeitures and proceedings in rem." 

AU this is admitted"; but these arc cases where the process is enforced against 
the property without the slightest reference to the guilt of the person. If fraudu- 
lent invoices arc found that is all that is necessary to found a proceeding against 
the property ; and the very titles of the actions or suits in court show that it is 
not necessary to this proceeding to connect the guilt of any person with it. The 
cases are designated, The United States against twenty hogsheads sugar, twenty 
tierces of molasses, one thousand boxes tobacco, or whatever the article may be, 
which is the instrument of offense, or which may be found in delictu or in default. 

Again, he says ; 

" The navigation laws of the United States, from the earliest days of the Republic, inflict 
forfeiture in the district court on proceedings against the vessel for violation of those laws 
without prosecuting the owner, though liable to indictment. Who ever heard that a vessel 
could not be forfeited unless the master or owner were indicted, or until after they had been 
indicted ? Our laws in reference to trade with the Indians make it penal to carry ardent 
spirits among them, and they punish the persons guilty and forfeit the property by process 
in rem in the district court. Is that unconstitutional?" 

■ No one has or will contend that you may not proceed against the vessel in the 
case cited without first indicting the master or owner. By the Constitution, art. 
3, section 2, the judicial power shall extend to all cases of admiralty and mari- 
time jurisdiction;" and under this sanction, and the laws of Congress passed in 
pursuance thereof, a large class of cases are designated in which the process is to 
be against the property. But all these cases come within the distinctions which I 
have made. The vesgel in the case cited is the instrument of the offense, and is 
proceeded against in the name of the United States without regard to first esta- 
blishing the guilt of the owner or master ; and so it is with the "ardent spirits " 
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sold to the Indians in violation of law. 1 will cile a case whioli I think comes 
much nearer to the gentleman's position than any which ho has put. Here is land 
upon -which taxes remain unpaid ; now, unless paid, the land may be sold, under 
the conditions prescribed by law. Now I am asked if this land is in ddidu—in it 
the instrument of offense? It cannot be correctly said it is, but it certainly is in 
default. I think the gentleman can find no case of a process in rem where the 
property proceeded against is not either the imtrument of offense, in delidii, or in 
default. Does it apply to the real estate of the rebels? Is their real estate the 
instrument of offense ? Is it in the wronr;, or in default ? Is not the crime of the 
rebels entirely personal and unconnected with their land ? 

Mr. STEVENS., Without taking up the gentleman's time, 1 wish to ask him a 
single question. Suppose this property is that of an alien enemy, does the gentle- 
man hold that his real estate cannot be confiscated absolutely ? 

Mr. SWEAT. If alien enemies, perhaps their property can be confiscated abso- 
lutely. The law applying to such cases is well settled, not by Congress, but by 
the laws of nations, and therefore can have no reference to the subject before us. 
I am not now discussing the laws of nations. It may be true that under the laws 
Of nations th» property of alien enemies may be confiscated absolutely, whether 
personal or real ; but this I am not discussing. I am aware that the theory has 
been advanced that those now in arms against this Government are so to be re- 
garded. That is a question which I have not time to discuss now, and which does 
not legitimately come up in this discussion. 

And I will only say here that I have ever held tlftit as our armies advance I 
would have them take, hold and use any of the property of the rebels, (including 
their Slaves, if aiding in resistance to us,) in any way which can conduce to the 
accomplishment of the true purposes of the war. 

Mr. Speaker, I cannot take up much more of the time of the House under the 
rules limiting me to one hour, although I have been interrupted in several in- 
stances, and \vill close by saying one or two words of a general character. I ask 
gentlemen on the other side of the House, w^ho have spoken on this subject, ^what 
is the importance of urging this measure? what is at the bottom of all this? 

I will tell you what it is. It is the formal inauguration in this House of that 
radical theory upon w^hich parties in this country must divide, and on this ques- 
tion there are really but two parties. The conservatives on the one side and ex- 
tremists on the other. The gentleman from Ohio (Mr. Sciienck) told us the other 
day that there are three parties in this country. One in favor of prosecuting the 
war and of furnishing men and money to an unlimited extent ; another party op- 
posed to continuing the war further upon any terms ; and a third party in favor 
of the war, but opposed to all the necessary means for carrying it on. 

But if the gentlemen intend to stand by the theory ■which they have advocated 
in this discussion, if it is their purpose to open up all the lands of the South de novo 
for the benefit of speculators, as has already been done, if the senseless opinions 
of Judge Underwood are to be followed, let gentlemen say that such is their inten- 
tion. In which case I think I might reduce the parties to two, one of which is in 
favor of carrying on the war to subdue the armed rebellion and preserve the Union, arid 
to furnish the Government with all the necessary means to do it, and when this is done 
to receivit the States back, leaving all other matters in dispute to be settled by the courts, 
to which one I claim to belong ; while the other is in favor of making it an abolition 
war, and would not stop it even though all the rebels should lay down their arms and 
swear to obey the laws of the land, unless upon the previous destruction of slavery, and 
the taking away all State rights, and the rehabilitation of the whole southern country. 
If the gentlemen are willing to stand on this platform, let us know it. Let us 
have no more attempts to swindle the people under the cry of the Union. Such 
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st'i;iu to be the two i^rand divisions of jitu'lies to wliicli >ve are lasl tetii.UnK.''^' It is 
iho doctrine of Fred. Douglass [ait forth directly in his resolutions, and which I 
luiow is the doctrine of many of the gentlemen on the other side. It is not my 



* Two days' after this speech, the platform on which llicy propose to stand yya^ 

clearly announced l)y Mr. Stkvrns, chairman of Committee of Ways nnd jMeans. 

the acknowledf^ed leader of the Administration party. lie stiid : 

" If the United Stiitcs succeed, how may she treat the vanquished bellifj^erent? 
Must she treat her precisely as if she had alvNMv.s l)een at peace ? If so, then this 
war, on tlio port of tiie LTnited IStates, has been not only a foolish but a very 
wicived one. But there is no such al)surd prlriciple to re.-train th? hiuids uf the in- 
jured victor. 

" By the laws of war the conqueror may seize ami convert to his own use every- 
thing that belongs to the enon;y. This may be done while the war is raging to 
weaken the enemy, and when it is ended the*^ things seized may bo retained to ]n\y 
the expenses of the war and tiio damage caused by it. Towns, cities, and provinces 
may be held as a punishment for an unjust war, and as security against future ag- 
gressions. The property thus taken is not confiscated under the Constitution after 
conviction for treason, but is held by virtne of the laws of w.ir. No individual 
crime need be proved against the owners. The fact of being a belligerent enemy 
carries the forfeiture wiih it. Here was the error of tlie President when he vetoeii 
the confiscation bill passed by Congress. In the confusion of business he over- 
looked the distinction between a traitor and a belligeient enemy, 

iii Ttf it' ^i:- iiT ' a -s- 

" Every inch of the soil of the guilty portion of this usurping power should be 
held responsible to reimburse all the costs of the war; to pay all the damages to 
private property of loyal mgn ; aiul to create an ample fund to pay pensions to 
wounded soldiers and to the bereaved friends of the slain " 

Again, after quoting Phillimore as to the question of ''property in man," lie 

savs : 

"Such, thank God. is at last the national lavr of the civilized world. And who 
is there base enough in this Republic to wish it otherwise or to attempt to evade 
it? lie who now wishes to re-establisli 'the Union as it was,' and to retain the 
' Constitution as it is,' cannot escape the guilt of attempting to enslave his fellow- 
men." 

And, finally, after arguing that the rebel States li.'ive forfeitedyall rights under 
the Constitution, he further says : 

•'' To gent' emeu who \Yere members of the last Congress this is but reiX!tiiion. 
At the extra session of 1861 I advanced the same suggestions ; and I have repeated 
tiiem on all occasions that I deemed proper since. They were not then quite ac- 
ccpUible to either side of the House ; but I aui glad to find that the Prcsideut, 
after careful examination, has come to the same conclusion. In. details we may 
not quite agree ; but his plan of reconstriiction assumes the same general ground? . 
it proposes to treat the rebel territory .as a conqueror alone would treat it. His 
plan is wholly outside of and unknown to the Constitution ; but it is within the 
legitimate province of the laws of war. Mis legal mind has carefully studied the 
l:vw of nations, and reached a, just conclusion. 

" The condition of the rebel States having been thus fixed, reconstruction be- 
comes an easier question, because we are untrammeled by munici})al compacts and 
laws— that refuge of conservative sympathizers with our "erring brethren." The 
President may not strike as direct a blow with n battering-ram against this Babi l 
as some impetuous gentlemen -would desire; but with bis usual shrewdness and 
caution he is picking out the mortar from the joints until eventually the whole 
tov.'er will fall." 

The following extract from tlie New York Times of Jan. 23, 18G4, shows that 

not all the Republican organs sustain tl)c views of Mr. Stev-ens. We commend it 

to the attention of the reader : 

" Extreme measures against the rebels, which siiall involve not only themselves, 
but women and children in an indiscriminate niin, may perhaps satisfy a certain 
grim craving tor terrible retribution, but they will not be sanctioned by the public 
o})inion of Christendom, and will, sooner or later, induce a reaction of sympathy 
which will deprive them of all beneficial effect. 
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doctrine. I have one simple tlieory. 1 liavo liad but one from the beginning ol' 
the war up to the present time. My theory is, prosecute earnestly, prosecute vig- 
orously this war until the armed rebellion is subdued. Repeal all unconstitutional 
laws and pass none that are unconstitutional. And when this armed rebellion is 
put down, welcome the States back, and let all the questions in dispute, which are 
now undertaken to be settled in advance, be settled by the proper judicial tribunals 
of the land. This seems to me to be the only Aviso and true course. 1 do not 
believe in the powers of the President, nor in the powers of Congress, nor in any 
p'bvvers outside of the Constitution, of blotting out States ami obliterating SUite 
lines. 

The SPEAKER. The gentleman's hour has expired. 

Mr. SWEAT. Mr. Speaker, I ask the unanimous consent of the lIoUs=5e for a 
moment more in which to conclude what I have to say. 

There was no objection, and it was ordered accordingly. » 

Mr. SWEAT. Mr. Speaker, I say that I do not believe in the power of any of 
the departments of the Administration, or of the whole Administration together, 
to blot out State lines, or to make them oscillate upon the face of the earth as the 
shadows of a wandering maniac. I am for a policy of vigorous prosecution of the 
war until the rebellion is crushed. I am for filling up the armies of the Union, 
and willing to legislate for that purpose. When you have asked uie to vote su])- 
plies, i have shown you by my example that I am ready to do that. When you 
proposed a repeal of the law for paying additional bounties, we voted with you. 
We voted for it because it was your suggestion, supposing you knew whether it 
« was needed or not. The President and the Secretary of War asked for a reconsid- 
eration of that matter, so that the bounties might lie continued, and we of this 
side of the House voted for it. We wished to put no embarrassment in tlie way 
of the Government, and thereibre yielded to tlie expressed wishes of the Adniinis- 
tnition. 

Now, Mr. Si)eaker, I do not propose to go into a political speech or to lay down 
any political platform, for there is no time to do this were I so disposed, and such 
was not my purpose when 1 arose to si»euk on the question before ns. I say to gen- 
tlomon upon the otlier side that I am willing, and I believe all on this side the Mouse 
.are vrilling to aid them in any legislation that is necessary to put down this armed 
rebellion. I hope tiiat wo shall not have any more charges from that side of the 
House that we are here for the purpose of troubling and impeding the Administr.a- 
tion. The only impediment we interpose is that of oj)position to any act or meastire 
which is cixknlatcd to obstruct the successful prosecution and just termination of 



i'i We have not searched history particularly upon the subject, but we can re- 
call no instance of such sweeping Vriiolcsalc conliscations as this bill contemplates. 
The old Roman Empire has i.he name of being ai)out as liard a conqueror as the 
world has seen, find yet its usage was not to confiscate the property of its enemy 
entirely, but to reserve for the original proprietor one-third lor tlie subsistence of 
himself and fiimily. Cromwell's coniiscations in Ireland, which iiavc always fig- 
ured as particularly severe, were yet attended with allotments in Cormaught, sucli 
a3 the protector deemed suilicient for family support. Russia's rcf/ime over Poland 
idler tiie insurrection of IS.'iO has been considered almost merciless. Fifty thousand 
Poles were sent to Siberia, and about ten iliousand cstaAcs were confiscated : but 
tiicsc estates were only a small proportion of the old S(jil of Poland. In the State 
of Virginia alone there are over a hundred thousand freeholds ; Avithin the limits 
of the " Confederacy at least three-fourths of a million. Nearly all of this vast 
amount of real estate would be torfeitcd forever 'oy il3 prc;~ent proprietors if this 
confiscation measure Avere carried out according to its terms; for there is hardly 
a real estate owner in the South who has not participated in t)ie rf^bellion one 
v.-ay or another. Such sweeping work, were it jtraciieaiilo, would throw into the 
.«,hado everytiiing of the kind known to history.'' 
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Iho war, -wliether that obstruction comes from the President, from this Congress, or 
from the people. We shall never consent to having the war subordinatcrl to poli- ^ 
ties, or in any way diverted from its legitimate objects. Let us do as Macaulay ' 
has said they did at an eventful period in English history, when Roundheads and 
Cavaliers, Episcopalians and Presbyterians joined in firm union to sustain the laws 
of the land. I will go with any gentleman for that purpose. But on the matter be- 
fore the House I feel it to be my duty to vote in the way I have indicated. If we 
have generals in the field, encourage them, pay them well, but let us see that they 
are on duty, and that they are not upon furlough and without commands, as we 
have it reported by the Secretary of War that many of them are at an expense to 
the Government of $2Y,000 per month. Let us undertake to discover and punish 
public corruption and fraud ; for I hold that public corruption is private corrup- 
tion, and tl'at public sin is private sin, and that we are responsible just to the 
extent that we knl5w it and do nothing to prevent and remedy it. I will join the 
gentlemen upon the other side of the House, and I think that the gentlemen upon 
this side will join them, in the action suggested in these desultory remarks for ac- 
complishing the great object of ending the war and preserving the Union, If we 
stand by that proud old flag which is hanging so gracefully above you, Mr. 
Speaker, as full of inspiration to-day as it has ever been,' " the glorious emblem 
of resistless and beneficent power," it will assuredly lead us to glory and to victory. 
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